By ﬂ Eqguity.
G. W. Wizroxe v Jons H. Pary asn
Savver Pagges.

: EYFORE CHANCELLOR JUDD.
Chrimson o) thy Chenoellor.

This i= & bill in equity to redeem
certain shares of stock beld by de
fendant &8s a pledge and for an ac-
count, eie.

A suecinet narrative of the transae
tions b the parties, derived from
the evidence, is as follows:

On the first day of July, 1878.G. W.
Wilfong, being the owner of twenty
six shares of the capital stock (par
value being $500 each) of the Hawsi-
ian Agricultural Company, a domestic
corporation, pl ad the sameto C.
Brewer & &nn‘g;s;y ss collatersl se-
carity for the payment of his note to
them for $6,000 payable in two years
with interest st ten per cent an-
num. The stock m&lod;. by an
instrument in writing, the certificates
thereo! being deliverad to C. Brewer
& Co. and the fact noted on the stock
book of the Haw. Agricultural Com-

¥.

p.an the 27th December, 1879, John H.
Paty and Ssmuel Parker, being then
the owners of a certain tract of land
and certain other property in Hama-
kus, Hawaii, constituting & sugar cane
planting enterprise, in writ-
ing to sell the same to Mr. Wilfong
for the sum of $40,000, who agread to
give to Parker and Paty a mortgage
upon said premises to secure the pur-
chase primihand to include in the sau%
mortgage the twentysix shares o

Haw. Agr. Co s stock, then beld by C.
Brewer & Co. assecurity for Wilfong's
note. On the 14th Jannary, 1590, the
conveyance from Parker and Paty to
Wilfong, and the mortgage from Wil

fong back to them were executed and
shortly theresfter delivered. The
mortgage contains no reference to this
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Dieves, and Wilfong does not under
take to say why it was omitted
Meanwhile Wilfong fook possession
of the plantation and carried it on,
> Messers. Schaefer & Co. acting as his
i agents and advancing the necessary
' funds and receiving the sngar. Messrs.
: Paty and Parker were responsible fo
Schsefer & Co for these advances. In
Apzril, 1880, Mr. Paty sent to Mr, Wil-
fong the following letter for him to

I

|

| ‘ago

' Hovoxaa, April. 1880,

: Mawrs. C. Brewer & Co., Honoiwiu:

' Gestzzues: I have given to Messrs.

. Parker and Paty 2 mortgage which
includes the twenty-gix shares of stock

in the Hawaiisn Agricnltural Com-

pany now held by yon as collatersl

security t0 my note to you of $6,000.

After the satisfaction of your elaim

against me under the said note—

' which besrs date Jaly 1. 187T8—vou

are bereby amthorized to deliver to

said Jobhn H. Paty, one of the mort-

% the shares remaining in your I
s of the said stock named sbove,

and his receipt therefor will be your

stock. Paty sarys it was omitted by |
mistake of the conveyancer. as he be- | property

foll soquitance from further responsi-
m::?n this behalf. I
: Your ob't servant. |
' & W, Wiiress.™
Wilfong signed and dsted it on the j
: Sth Apnl and returned it to Paty
wntng also & note to Paty of the
: same date, in which be says. “I have |
signed the enclosed letter to be for- |
| wardad to C. Brewer & Co.”
In the same letier Wilfong writes l
to Paty, ~My late letiers from Kau |

speak in high terms of the young cane |
, &t Pahsla. I feel sure that Pabals |
| will pay and the stock worth the fsce

and interest on the money invested.” |
' Nothing further was done between

the parties as s these shares

anti]l Janunary 16, 882 when. as C.

Brewer & Co. were Emg Wilfongz Y
' for the payment of the note, Mr. Paty
! promised Wilfong that be would take
up, which he socordingly did oo
.' the next day, paying them 6,000 for
: the note whicﬁ was worth with inter-
est for two years, less $520 dividends
on the 3% shares, declared 1st January.
1882 $6.650. The note was endorsed
over to Paty “without recourse™ and
the stock d&hwﬂe-i:. 'ih&tm Oz the
Company’s stock book the transact
iops were notad ;—aof C. Brewer £Ca.’s
the shares and that they
were beld by Mr. Paty ss collateral.

On the 4
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C. Brewer &. Co.
if you will ag-
make the nisita
bave
the dividend (31

EU

April 6, Wilfong re-

date
phes to Psty, acknowledging receipt

Jeffer of April 4 and says, < am  exist in this esse. The shares re-|
a onhnvec;ij‘i-ev:wdm) mained in C. Brewer & Cos posses- |

|

3 : of lsst quarter

on H. A Co.
will be kepSup, |
am
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3l to Parker and Paty of the mort

gaged property. It recites:

“That whereas said party of the
first part (Wilfong) is indebted tosaid

rties of the second part (Parker and

*sty) in the sum of forty thonsand
dollars, according to the tanor of four

romissory notes dated January 14,

.D. 1880, and is also owing the'inter
est upon said notes, the same being
sacurad by mortgage of even date
with said notes recordad Lib, 65, fol.
26, 28, and whereas said party of the
first is unable to pay smd notes,
and desires to surrender to said par-
ties of the second part all of the pre-
mises and other property secured by
said mortgage.” “Now therefore, in
consideration aforesaid and of cne
dollar.” &e.

The property in this mortgage is
conveyed, as well as some property
subsequently acquired by Q{}i fong
and “also the Equity of Redemption
of Wilfong."

Mr. Paty says the object of this
conveyance was to acquire ownershi
of the property without foreclosure o
the mortgage —the enterprise was not
paying and he wanted to get the prop-
erty back. He does not think it was
intended to be a fall discharge of the
indebtedness-but has never demanded
it since. He employed Mr. Wilfong
as manager of the plantation since
the conveyance back and has paid him
wages——but not in full—not deduocting
anything on sccount of former in-
debtedness, Wili ssys the con-
VeVEROD Was 1o d?.fgmr » all his in-
debtedness, “I was to lose my four
vears' work and they were to take
everything, land. live stock, carts, im-
provements, & I had bailt houses,
&c., and thus spent about $8.000 on
the place.”

Paty ssys be alwsys considered the
shares in question as his, but both he
and Wilfong admit that there was no
conversation about them at the time
of the converance of the mortgaged

Enongh of the evidence has been
stated
case. The first question I have tode
cide is whether the evidence discloses
g sale of the 2 shares in the Hawn.
Agr. Co: to Paty. The law isnot dis-

putad. as lad down by Collpooke on |

Jollateral Securities, Sec. 257, that
when ocertificates of stock have been
pledged as collateral security and the

ledgee bas even gone. so far asto

ve the stock transferred to him on
the books of the company and has re-
ceived & mew certificate in his own
name s0 as to become vested with the
legal title to the stock, equity will re-
lieve and will decree the stock fo be
surrendered upon payment of interest
and assessments, subject to credits for
dividends. Parol testimony will be
received to show that the transfer,
though absolute in form. was intended
as collateral security only.

The cases sustain the text.

Brick v=. Brick. S . S, 514.

Newton vs. Fay, 10 Allen, 505.

MeMahon vs. Macy, 531 N. Y., 16L

Pinkerton v=. Railroad. 42 N. H.
424, and many other cases.

Upon the evidenes above sketched,
Y think it is incontestible that Wil-
fong never intended fo make an abso-
late sale of the stock to Paty. His
correspondence shows this.  More-

[ over, that Psty so regarded it 15 evi-

dent from his statement in the letter
of April 4. 1882, thai he had taken up
the note for $6,000—sat C. Brewer &
Co.’s, and had collected $3%0 for the
dividend of March 31, for «whick ke kad
givem credit to Wilfosg. If he had bought
the stock, the dividends were his and
not Wilfong's. He asks in this letier
that Wilfong suthorize C. Brewer &
Co. to make the required transfer of
the shares t0 him. DBut the shares
had already been delivered to bim by
C. Brewer & Co.. when be bought the
note on January 17, 1882, and
there i= no donbt that he would have
been entitled to the possession of the
security upen his baying the note,
without any express sathorization
from Wilfong.

But cotnsel for defendants takes
the position that though the shavres
were never absclutely sold by Wil-
fong to Paty, they were pl by
\"ﬁeng to Parkerand Paty as part of
the security for the purchsse money
of the planting interest in Hamakua.
and that thi= Fen is still subsist
and ﬁ;ﬁﬂ' is not entitled to redeem
the ¢ without paying the remain-
ing indebiedness. This is & quesiion
of considerable diffienlty.

Does the letier of Wilfong to C.

)Bxewegamompz_-n&mmm

above in fnll) constitute a pl

the shares to Parker and Paty?! I
think not. The essental to the valid-
ity of & pladge, that the article shonld
be deliverad to the pledgee. does not

sion for pearly two years after this
letter. The letier was written m:ui§
ese

the:m. sion that the
14th Japuary. 1SS0, mm

| shares. znd it was C. Brewer & Co.’s

thesn to Parker and Paty, whenever
the note whieh they werecollateral in

| C. Brewer & Co.'s hands skould be
it

did not bave the effect

of ing the shares then and there
to .

and Paty.
Itis that Parker and Paiy
equity, en-

Bat afier the morigege had been
made in which theglmsmcm—
3 3 3in pl i "
I am vusble to find anything in the

for an understanding of the |

think |

mortgage is pot extingnished by the
SUBE | Jood of March 3lst, 1884, the sale of

casoe which can be held to be a valid

pledge of the shares as collateral se- | -
curity for the purchase money of the
plantation. ‘
The leading case of Casey vs. Ca-
varoc, 96 U. S, 467, is to the effect that
in onder to constitute a valid act of
pledge as against thind es the no-
gotiable instraments whioch were used
as collateral security, must not only
have been delivered as such but be
continuned in the possession of the
€ -
pll am referred by counsel for de-
fendants to Parshall vs. MN.
Y., 18, where it was held that one who
has a contract for a pledge ineffectual
for want of delivery of the goods, may
obtain a subsequent delivery and thus
validate the r'~dge, even as against
an intermediat. creditor.
In the apparent confliet of author
ity between the N.Y. Courtof Ap-
i =ad the Supreme Court of the
.S, 1 prefer to adopt the views of
the latter. In the case before me
there are no rights of third [;artes
intervening to invalidate the pledge.
In the case before me the soaeﬁsxon
of the shares has remained continu-
ally in Paty after he imid the note on
the 1ith Jannarv, 1882. But the
shares were *rousforned to his posses-
sion, when they were uciuuily delivered,
not in pursuance of the letter of the
8th April. 1850, (in order to be in
Paty's hands as sdditional security

for the purchase money of the plant-
ation,) but by the aunthority of the
verbal request of Wi to Paty on

the 18th January, 1882, to take up his
note to C. Brewer & Co, to receive
the shares as collateral to tkis obliga-
tion.

But even if it were otherwise, and
if T shonld find that the shares wereso

ledged, is there remaining any in-
Eobtmlnoss of Wilfong to Parker and
Paty on account of the plantation
purchase, which Wilfong is bound to
discharge before he can be entitled to
the possession of the shares?

The general rule is stated in Loud
vs. Lane, § Pick., 518, to be thus,
»When the legal title by the mﬁrtgaﬁe
becomes united with the equitable
title so that the owner has the whole
title. the mortgage is merged and ex-
| tingunished by the unity of possess-
100.

“The question wiether the mort
gage is extinguished or not, rests
upon the intention, actual or pre-
sumed of the person in whom the in
terests are united.”

1 Jones on Mortgages, Sec. 848.

“But if the owner has an interest
in keeping these titles distinet: or if
there be an intervening right between
the mortgage and the equity, there is
no merger.” JId. “In fact the doc
trine of merger springs from the fact
that when the entire equitable and
legal estate are unitad in the same

son there can be no ceeasion to
eep them distinet, for ordinarily it
eonfd be of no use to the owner to
keep up a charge upon an estate of
which Ee was seized in fee simple;
but if there is an outstanding. inter-
vening title, the foundation for the
merger does not exist, and as a mat
ter of law it is so declared.”

Stantops vs. Thompson, 49 N. H.
i 352,

In Findlsy ve. Hosmer. 2Conn. 353,
the Court say, “And although it is
true. as a general proposition, that
where the mo ee purchase of the
mc‘::ﬁngm the equity of redemption,
i1t will operate as arelease of his debt;
yet this is because a presumption
arises from the nature of the transact-
ion, that sach was the intention of
the les ™ |

From the evidemce presented, I
think Parker and Paty intended the
mort debt to be extinﬁ-uished by
the of Wilfong to them of the
Iplamation property, that which was

mortgaged and also that snbseguently
| acquired. There was a fuerger. No
| intervening title or right exists in

this case to make it their interest to
l keeg;the title distinct.
| ving arrived at this conelusion,
{ it follows that Parker and Paty are
| not authorized to retsin the shares as
| security for the plantation debt, for
| the debt is paid. Even if the shares
| were validly pledged to Parker and
Paty to secure the plantation ip-
debtedness, and, assuming that the

| the shares by Paty is irregular. for
Willfong was, by all the anthorities

| in the absence of 3 contract to the

Hardware, Agricultural Implements,
and Compound, Kerosene Oil, Paints,
nishes, Fence Wire and Staples,
Furnishing Goods, Agate Ware, Tinware, Stoves and Ranges,

Chandeli
1156

JU ST

HONOLULU, H. L

OFFERS FOR

2

SALE:

Wine and Spirit Merchant

Campbell's Fire-proof Block, Merchant St

ALES, WINES AND SPIRITS!

AT THE LOWEST MARKET RATES.

HAS JUST RECEIVED FROM EUROPE PER “MARTHA FISHER" AND
“GLENGABER,” A FINE ASSORTMENT OF

WINES, BRANDIES, GINS, Etc., Etc.

Ross's Royal Belfast Ginger Ale!

A FRESH

INVOICE OF THE CELEBRATED

“Solera” Sherry; “Key” Brand Gin

In Large and Small White Bottles.

Being Sole Agent for the Celebrated firm of

LACHMAN & CO.,

Very Superior Quality of His

Wine Deslers, San Fraficisco, California,
Is spficient gunarantee as to the

CALIFORNIA WINES!

. Special attention is called to his fine assortment of #

Etc.. Etc.

FORT STREET,

IRONMONGERS.
Large Invoices of New Goods Just at Hand

Comprising new and Staple Lines

—IX CLEAK CRYSTAL BOTTLES —
C. MEIJER & 00.'8

PACIFIC HARDWARE CO., Limited.

(Suceessars to Dillingham & Co. and Sam’]l Kott.)

WE OFFER FOR SALE AT USUSUALLY LOW RATES,

{1147 $m]

.‘c-ontrary. entitled to a reasonable

)nutice of the time and place of sale,
to enable him to be presentand

kis interests. Colbrooke, See. 331.
J The sale should be public and the

sale to bimself. privately made, is 3
| breach of the good faith required be-
| tween pledgor and p g

Bat the shares are validly pledged

to Paty as security for the $6000
| note, and Wilfong is entitled to re
| deetn them.
! Let & reference be had to a Master
| to ascertain the amount of principal
| and interest due on the note, and the
| mmount of dividends received by Paty,
| and on  Wilfong's paying the
| due, be will be enfitled {o the possess
| don of the shares.
| Decree accordingly.
| S. B. Dole for plaintiff; F. M Hateh
| for defendants.
| Honolalu. March 26, 1887,

! A. M. HEWETT,

in fine print.
call attention to new supplies as follows :

ASBESTOS FELT MIXTURE

The STANDARD pipe and boiier covering;

Call and make your wants known.

and Hair Felt.

To catalogue our varied stock or
seribe it wonld take un entire issue of the GAZETTE, supplement and all

We specially wonlg

Liqueurs, Champagnes,

1156

Sm

Tools, Lubricating Oils
Oil, Turpentine, Var-
Silver Plated Ware, House

ers, Lamps & Lanterns, Powder,

Shot and Caps, Wire Cloth, Ete., Ete.

dm

RECEIVED! ! !
EX “AMANA” AND OTHER LATE ARRIVALS:
BLAUKENHEJM & NOLET'S “OLD DOUBLE BERRIED HOLLAND,"

“PALM TREE GIN'

Duncan, Gilmour & Co.'s Celebrated Scotch Whiskies :
GLENLIVET, ST. CLAIR, HIGHLAND, BEN AVON, ETC.
l?"‘i‘}-e aborye Goods, sud a Full Assortment of all the Best Brands of 50

WINES, SPIRLTS, ALES, BEERS, CALIFORNIA WINES. ET(.

FREKETH & PEACOCK.

23 NUUANU ST. HONOLULU H I
P. O. Box 504.

- .

Telenhoneds,

e T R sstenets.
CASTLE & COOKE,

Would respectfully eall renewed attention to their

LARGE STOCK OF STANDARD GOODS

Especially selected to meet the demsands of

Planters, Sugar Mills and Mechanics!

Reeent large arrivais enable us to fill ord

ers with iner
and unremitting attention g fl e

i to the wants of our patrons and
balance | stock from San Francisco, New York and England, to disa
tomers but very rarely,

replenishing"
ppoint our ens-

properly de-

‘Pearl, Palace and Vulcan Kerosene [iils!

| — & SPECIALTY — ! A large stock at bottom prices.

, L % FRANKLYN STOVE COAL in quantities to suit.

(Al the Latest Periodicals on Hand | Increased stocks and lines of Shelf (irm:ila aad Het':h::lq Tools,

| Tsignd cxdess e:-xr_-:.ﬁ:ed o mycare wiil be filed | .

| S PR Files, Saws, Planes, IEtc.

| HERCHANT ST. : : HONOLULU.

|

| Esl Telephoms: W2, Mzt=al Telepsoor, HL.
115§ Sme]

}BOOK AND JOB WORK OF
! Cesrriptioce specnied ol Garerry Oyrece.

Alarge line of AGATE WARE. A splendid ¢
a new invention which should be in every nice kitchen,

W=~ For the rest call and see for yourself !

Tt

v
v

COOKING CROCK,

M8 Ualifornla Stedat, Ban

W. H. CROSSMAN & I :
COMMISSION MERCHANTS

y.
=

77 and 70 Hrond Street, New York.
4 oW -
Reference—Cuntle & Covke, xnd J, T. iy =
hotuse, ' i

THEN, M. DAYTES, HABDED JANTON. i

THEO. H. DAVIES & €O, '}
Commission Merchants, | |

12 & 13 The Albany,
LIVERYOOL,

Muller’s Optical Depot,

183 Montgomery St near Bush, S.F., Uni.
¥ Specialty 35 Yoears.sa

The must complicated caves of
CHARGE. Orders by :

DR.SANFORD

INVIGORATOR

Is a tleliable Remady for Liver Complaint sl
(s canntd by & deranged or tarpid cnadition of
the Liver, ns Dripepsla. Oonstipation, Billoas-
ness, Jaundice. Neadache. Malsria, Rhen
tism, ete. It rexgiates the boweis, parifies
bloud, strongthens the syatom, aeslet=

AN INVALUVABLE FAMILY XMEDICIRE
Thonsands of Testirsonials prove ite merit,

BENSON.SMITH & CO.
113 Agent for Hawailsn Ialands.

DR, J. COLLIS BROWNES
CHLORODYNE.

THE ORIUINAL and OSLY GENUINE.

Advige to Invallde.—Xf ¥on wish u-hi-b
uiet refreshing sleep, free from hesdache, re=
;het from pﬂamlnd m,-iuhh. to cl:?alll
e wWeury ac o TRCL
vigorate the n.":ﬂn, m"ff.fi'.. and wm
circalating systams of the body, you will g

vide yourself with ihat murvelfous
vosered by Dr. J. Collls Browme ('ste
Medical Staff), to whleh ke gave the uame

CHLORODYXNE, sud which Is admitted by the
profession to be the most wonderfu) tud valy.
able remedy ever discovered.

CHLORODYNE is the bestremedy kuown fus
Conghs, Consumption, Bropehitis, Asthma.

CHLORODYNE sets (ke o charm in Diser-
hHoa. und ls the ouly speeifie in Oholera and
Dysentery, ‘

CHLORODYXNE cffvctually cuts short all sz %
tacks of Epllepsy, Hysterin, Palpltstion, snd
Sgasme

CHLORODYNE s the only pailiative fn Sea-
ralgia, Rheamsrism 'Goul. Canger, Toothashe
Menlingitia, ¢,

From Symies & Uo., Pharmageuticsl Che ‘
Ista, Medical Hali, Simis, Janusry 5, 1882, '?;
J. T, Davenport, Evy., 38, Great Kussall Strent,
Bioomabury, London. Dear Sir—We embrace
ihiis opportunity of congratulaning you upon
wids-sprasd :P}'mlnlrru this jextly esteemed
medicine, Dr, J. Collis Hrowno's
has carned for Iteolf not only s Hindestas.
foutail over tho Bast. Asa remiedy for genera)
utllity, we mast question whether s better b
tmported into the country, and we abali he glad
te Bearof its dnding a pisce lu every Anglo-
Indian kome. The other brands, we sro sorry
to say, arenow relegated to the native hessars,
and, judging from thelr snle, we fancy their
sujourn thero will be bui cvanescent. We

conld muitiply instances ad i-tr-km of -
trnordinary eficacy of Dr. Col -nm.-i'h'iﬁ
rodyne in Disrrheas and Lory, Spassan,
Cramps, Neuralg:a, the Vomlting of Prognancy.
and s 3 general sodative, that have oersied
andges our Scmut aheervation daring meny
yesrs, In Cholerale Dlarthern, and even in the
mare terrible forms of Cholers ftsnif, we have
witnessed ite surpdsingly ecantroil
We have never need sny other fhem
medicine than Callis Browne's from & Hrep
Conviction that It is decldely ko best. and ulso
fro;a:;pma-ci’lt;f daty we pwa totlhe
an e public, anwa are of ojils
substitution of any other ﬂncel?i:m ‘
{2 8 pRUBERATE BATACH OF PAITH 4% TME PART
OF THE CHEMNT TO PEESCEIARHN AND PATIEET
ALIRE. We wre, 8iz, Faithiull ynm.!‘ranl
Bl M S A Voensy s Cas
§ . 8 Excelle -
iy ooy the [ '! L)

o 1hde

CAETION —Vice-Chaneellor 8 Page
Wood stated that Dr. J. Colis Brans was,
undoubiedly, the Inventar of Chlorcdyne; (has
the story of the defendsat Fronman was do-

iiberately umtrue, which he
hed been sworn to.—Hen* “The WJ?I;.E:

B
1884
Sold 'In bottles nt fe, 134, S, &, ..
and Ile, each. Nome is geunine tlllit::'-h
words “De. J. Collls Browne's C c"on
thf Government stamp. Overs iny medi
cal testimony secompenlos cach B
Cautton.—Bewars of Flracy aod ImMtanons.

Sole Munufacture—J. T, NPORT
Greg) Bnesai] smﬂir‘@éﬂgg‘.r:m. b

BENSON, SMITH & eo_j

JOBHING AXD MA NUFAUTURING

PHARMACISTS!

A FULL Liwxe oy

Drugs. !

CHEMICALS.

Prare

Medicinal Preparations,

PATENT MEDICINES

Saggarcis -
- I’ ¥

898 S

T DS aime.
n g o1y _1"-'.‘



